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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, )

Plaintiff, 3
V. % Case No. 05-cv-329-GKF(SAJ)
TYSON FOODS, INC,, et al., ;

Defendants. %

STATE OF OKLAHOMA'S RESPONSE IN OPPOSITION TO "THE CARGILL
DEFENDANTS' MOTION TO COMPEL PRODUCTION OF RESPONSIVE ESI"

Plaintiff, the State of Oklahoma, ex rel. W.A. Drew Edmondson, in his capacity as
Attorney General of the State of Oklahoma and Oklahoma Secretary of the Environment C.
Miles Tolbert, in his capacity as the Trustee for Natural Resources for the State of Oklahoma
("the State"), respectfully requests that the Court deny the "Cargill Defendants' Motion to
Compel Production of Responsive ESI" ("Cargill's Motion") [DKT #1261] for the reasons that
follow.

I. Introduction

The complaints raised in Cargill's Motion fall into two categories: (1) complaints that the
Cargill Defendants had not raised until the filing of the Motion, and (2) complaints that the
Cargill Defendants did raise, and the State has already satisfactorily addressed. Therefore,
Cargill's Motion is entirely unnecessary and a waste of judicial resources.

II. Background

In the Motion, the Cargill Defendants set out a lengthy timeline regarding discovery of

electronically stored information ("ESI"). The State disputes many of the characterizations and

editorial comments associated with the Cargill Defendants' timeline. For example, it was the
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State who initiated the discussions regarding the production of ESI approximately one year ago.
In September 2006, the State requested a meet and confer with all Defendants to discuss the
production of ESI. The State called this conference together in anticipation of the December 1,
2006, amendments to Federal Rules of Civil Procedure 26 and 34. At this conference, the State
tried to begin discussions with Defendants on how and when ESI would be produced. Most
importantly, the State indicated its preference for producing and receiving ESI in native file
format. These discussions were unfruitful and the parties were unable to come to any agreement
as to how ESI would be produced. In fact, some Defendants were not willing to discuss ESI
until after the amendments to the Rules were formally adopted.

During this time frame, discovery requests were served by Defendant Peterson Farms,
Inc. ("Defendant Peterson") and the Cargill Defendants. Defendant Peterson noticed the
depositions of records custodians of and propounded requests for production to the Oklahoma
Department of Environmental Quality, Oklahoma Water Resources Board, Oklahoma
Conservation Commission, and the Oklahoma Scenic Rivers Commission. The Cargill
Defendants served 61 different requests for production on the State. The State proposed
producing documents to all Defendants during the Defendant Peterson document productions
and depositions, and the Defendants agreed to this proposal. A key part of this agreement, which
the Cargill Defendants fail to mention, was that production of ESI would be deferred. See
Exhibit 1 (Oct. 9, 2006 letter from counsel for Defendant Peterson on behalf of all Defendants).

The Cargill Defendants also significantly downplay the fact that they agreed to accept the
State's ESI production in native format, and only make a brief reference to this fact in a footnote
in the Motion. The State's ESI was produced in native format pursuant to this agreement among

the parties.
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III. Argument

A. The State's production of ESI in native format is proper

Page 3 of 15

The State produced responsive ESI in its native format. The State elected to produce its

ESI in native file format for three reasons: (1) the production of ESI in native format is in

accordance with the Federal Rules; (2) native format would provide the most usable and

searchable form for the Defendants; and (3) native format was an efficient and cost effective

method to produce the ESI. As the Cargill Defendants acknowledge, they agreed to accept the

State's ESI production in native format. See Cargill's Motion, p. 10 fn. 1. The Cargill

Defendants now, however, claim that the State's production of ESI in native format has rendered

it "unusable." Their unwarranted complaint is broad and generalized, and the Cargill Defendants

fail to explain specific problems they are having using the State's ESI production. The Cargill

Defendants also argue that this format is not compliant with the Rules governing ESI discovery,

but they offer no basis for the objection other than providing limited examples of instances
where courts have made TIFF or PDF format a default standard for the production of ESL
The Federal Rules plainly permit the production of ESI in native file format. Rule 34

(b)(ii) states, "(ii) if a request does not specify the form or forms for producing electronically

stored information, a responding party must produce the information in a form or forms in which

it is ordinarily maintained or in a form or forms that are reasonably useable." (Emphasis added.)

Rule 34 (b)(i) states, "a party who produces documents for inspection shall produce them as they

are kept in the usual course of business or shall organize and label them to correspond with the

categories in the request." (Emphasis added.) "While the party producing 'cannot attempt to

hide a needle in a haystack by mingling responsive documents with large numbers of

nonresponsive documents,' the plain language of Rule 34 makes clear that 'a responding party
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has no duty to organize and label the documents if it has produced them as they are kept in the
usual course of business." Hagemeyer North America, Inc. v. Gateway Data Sciences Corp.,
222 F.R.D. 594, 598 (E.D. Wis. 2004); see also Rowlin v. Alabama Department of Public Safety,
200 F.R.D. 459, 462 (M.D. Ala. 2001) ("[U]nder Rule 34, it is up to the producing party to
decide how it will produce its records, provided that the records have not been maintained in bad
faith"); Williams v. Taser International, 2006 WL 1835437, *7 (N.D. Ga. June 30, 2006).

As they acknowledge, the Cargill Defendants agreed to production of the State's ESI in
native format. Thus, the State, pursuant to Rule 34, produced ESI in the form in which it is
maintained in the ordinary course of business, which is native file format. The State reviewed its
ESI productions and removed clearly non-responsive documents and privileged documents. The
State had numerous lawyers working for weeks at a time reviewing ESI for responsiveness and
privilege. Other than removing non-responsive and privileged documents, the State produced its
ESI as it is kept in the usual course of business. Under the Rules, the State is not required to
index and label its production if it is produced as it is kept in the usual course of business. To
require the State to do so would defeat the purposes of producing ESI in its native file format,
namely the ability to search, review, and manipulate the data. If the State imaged and converted
its ESI production to a TIFF or PDF image, then the State would be taking it out of the form in
which it is kept in the usual course of business, and then would be required to index its
production. It should be noted that the State has indexed its production for those databases
which are responsive to interrogatory requests.

Additionally, the State's ESI production specifically identified databases which contain
relevant and responsive information. These databases are statewide databases that include

information from outside the IRW. This is the manner in which these databases are ordinarily
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maintained in the usual course of business. These databases are easily searchable and usable in
this format, and the Cargill Defendants have the ability to search and manipulate these databases
because they have been produced in their native format. Apparently, the Cargill Defendants
have now decided, contrary to their pre-existing agreement to accept native format ESI, that they
would prefer to have the State print out, and then convert to a TIFF or PDF image, the portions
of the database that are responsive to their requests. If the State were to do this it would no
longer be producing a database; it would be producing the scanned pages of data in a
significantly less usable format.

A database, by its very nature, contains data which can be searched, viewed and
manipulated electronically. The Advisory Committee Notes to the 2006 Amendment to Rule
34(a) explain that:

If the responding party ordinarily maintains the information it is producing in a

way that makes it searchable by electronic means, the information should not be

produced in a form that removes or significantly degrades this feature.

As explained in The Sedona Principles: Best Practices Recommendations & Principles for
Addressing Electronic Document Production (2d ed.), the most effective and efficient way to
produce databases is in native format:

Certain types of electronic information, such as databases, simply cannot be

converted from their native, dynamic, three dimensional form without significant
loss of information and functionality.

[TThere are potentially significant costs inherent in the process [of image format
productions] and it does not work well for certain types of electronically stored
information such as spreadsheets and dynamic databases.

Sedona Principle 12, Comment 12.b.
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By asking that only portions of the databases be printed out and imaged, the Cargill
Defendants are asking the State to significantly degrade the purpose and usefulness of the
databases. Furthermore, proceeding in this manner would be unduly burdensome and expensive
for the State, and will serve no purpose other than to further delay the prosecution of this
litigation. !

The Cargill Defendants also complain about the BACTI database produced through the
Oklahoma Department of Environmental Quality ("ODEQ"). The BACTI database, as was
explained at numerous meet and confer discussions with Defendants, is an Access database. It
contains information regarding every bacteria sample performed by the ODEQ lab since it began
archiving this data. The BACTI database contains information from outside the Illinois River
Watershed because it is a statewide database and that is how it is ordiﬁarily maintained in the
usual course of business. The database is very usable and the Cargill Defendants can easily
perform searches by geographical areas. The Cargill Defendants know what counties are within
the llinois River Watershed and can easily search the database for responsive information from
those counties.

The State has given the Cargill Defendants specific, responsive databases, and has

offered technological assistance to Defendants if they encounter any problems using these

! It is unduly burdensome and expensive to require the State to alter its ESI to

another format. The State would have to convert hundreds of thousands of electronic documents
into a TIFF or PDF format. Many of the State agencies producing these documents do not have
the resources required to convert ESI from its native file format to a TIFF or PDF image and,
therefore, would have to outsource conversion of these documents. This would be an
unnecessary and burdensome expense for the State to bear. The production of native file format
ESI has already been a significant ordeal for these agencies that have searched, reviewed and
downloaded this information. The Cargill Defendants argue that they do not want all the ESI,
they only want what is responsive to their requests. The State has only produced responsive ESI.
The Cargill Defendants have asked extremely broad questions and the State has responded to
those requests. See, e.g., Cargill Turkey Request for Production No. 44, asking the State to
produce "All documents related to water quality in the Illinois River Watershed."
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databases. This assistance would include allowing Defendants to come to ODEQ to look at the
database on-site with the technical people who work with that database. This is the first time that
the State has heard from any Defendants that they have a problem usiné any of the databases.
This topic could have and should have been the subject of a meet and confer which would have
eliminated the need for the Cargill Motion. Nevertheless, the State continues to stand ready to
work with the Cargill Defendants if they are encountering difficulties using the databases, and
will work to ensure that the Cargill Defendants can effectively use these databases. This does
not mean that the State believes that it has any obligation to pull apart these databases and
produce only what is responsive to the Cargill Defendants' discovery requests in a less usable
and less searchable format.

The Cargill Defendants also allege that the State is trying to confuse, hinder and
otherwise confound Defendants in their search for responsive information. The Cargill
Defendants cite cases commenting upon the deliberate mixing up of documents and hiding
responsive documents among voluminous unresponsive documents. But the Cargill Defendants
fail to cite a single instance where the State has hidden critical documents in mounds of
unresponsive documents, or any instance where the State has intentionally mixed up documents
to confuse Defendants. These are serious allegations against the integrity of the State and its
counsel. If the Cargill Defendants have evidence of intentional wrong doing, then they should
bring that evidence in the proper motion, rather than making baseless, vague claims in a motion
to compel. The State did not elect to produce its ESI in native file format in order to hide
responsive documents from the Cargill Defendants. Rather, the State elected to do so pursuant to
the parties' agreement regarding the State's ESI production, and because the Rules require that

ESI be produced as it is kept in the ordinary course of business or in a reasonably searchable
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format. The State has clearly met its burden under the Rules, yet the Cargill Defendants still take
issue with the production.

B. The State offered to produce databases at OCC and OWRB in an effort to
address Defendants' concerns

The State offered to produce databases on location at the OWRB and OCC as a means to
facilitate Defendants' use of these databases. The OWRB and OCC databases are ORACLE
databases. Defendants indicated that they could not access these systems on their own without
great expense. The State did not elect to produce these databases on site because of "technical
difficulties" as Cargill Defendants inaccurately assert; rather the State made this offer in an effort
to accommodate Defendants and address their concerns regarding these databases.

The State did have some technical difficulties with the OCC ESI production (excluding
databases). These technical difficulties revolved around the method by which OCC retrieved
their responsive ESI. The State worked for weeks to try and produce the OCC ESI in a useable
form, but was unable to do so. The State also worked with OCC technical personnel to try and
resolve the issue, but was again unable to do so. The State elected to produce the entire OCC
ESI production on site with the exception of emails. The State also offered to have technical
personnel available to help Defendants search and retrieve the documents they wanted. The
State is absolutely not attempting to hide responsive information from the Cargill Defendants by
making them cull through the State's computer systems. The State has already identified
responsive ESI and removed non-responsive information from the OCC ESI production and it
has been segregated from the main server.

The Cargill Defendants complain that visiting the State agencies where the responsive
databases are maintained, and having information technology personnel at those agencies assist

them with obtaining the information they seek, will somehow put its attorney work product in
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jeopardy. The Cargill Defendants' concerns about potentially jeopardizing work product, in
addition to being contradictory to the other arguments set forth in their motion to compel, are at
odds with the realities of managing ESI productions. Due to the nature of electronically stored
information, some level of communication between the parties about what information will be
gathered and how it will be gathered is unavoidable. As the Advisory Committee Notes to the
2006 Amendment to Fed. R. Civ. P. 34(a) explain, "[u]nder some circumstances, the responding
party may need to provide some reasonable amount of technical support, information on
application software, or other reasonable assistance to enable the requesting party to use the
information." The Cargill Defendants are attempting to use work product privilege arguments as
an excuse to avoid even the most basic level of cooperation with the State, which is trying to
make a complete, thorough production of responsive data available in its native and most usable
format. It is difficult to imagine how the basic level of discussion required for the Cargill
Defendants to communicate with technical assistants at the agencies could rise to the level of
jeopardizing work product.

The Cargill Defendants' arguments about work product privilege are illogical and
unreasonable. The basis for the Cargill Defendants' motion is that the State should review the
Cargill Defendants' discovery requests and be able to perform searches to provide responsive
information. However, the Cargill Defendants then argue in their motion to compel that if they
were to visit the agencies and obtain this information themselves, rather than have the State
perform searches for it, that the resulting attorney work product would be in jeopardy. In other
words, the Cargill Defendants' circular argument is: the State should know what the Cargill
Defendants want from these databases, but the Cargill Defendants cannot visit the agencies and

directly obtain the information because the State would then know what data the Cargill
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Defendants seek, and that would violate a work product privilege. If the State should be able to
perform the searches for the Cargill Defendants, which is what they seek to have the State do,
then there should be no privilege in jeopardy if they run them themselves.

C. The State is producing ESI as quickly and efficiently as possible

The Cargill Defendants assert that the State has refused to produce ESI from all agencies.
This allegation is not accurate. The Court's first order regarding the production of ESI pertained
to those agencies from which the State previously produced documents. The State would have
never agreed to produce ESI by July 2, 2007, if that agreement was to include agencies from
which the State had not yet produced any documents. The State has, nevertheless, searched these
additional agencies for responsive ESI and will be producing ESI from these agencies as quickly
as possible. The State has informed Defendants of this process and the State submits that it
cannot be completely done with its ESI production by October 15, 2007. (It should be noted that
the Cargill Defendants have not yet completed their ESI production. See State of Oklahoma's
Omnibus Motion Regarding Deficiencies Respective to Defendants' ESI Responses [DKT #
1271]). The State is in the process of reviewing ODAFF's ESI and will produce responsive, non-
privileged ESI as soon as possible.
III. CONCLUSION

The State has produced its ESI as it is kept in the usual course of business, which also
happens to be the most usable format available, and it is not required to pull apart sets of ESI and
degrade the usability and search capabilities of that ESI. The State is not required to index its
production in response to requests for production, and the State has indicated which specific
responsive databases are responsive to interrogatories. The State has offered to produce

responsive databases and ESI at State agencies, with technical assistance, in an effort to assist the

10
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Cargill Defendants with any problems they may be encountering in using the information. This

method of production is completely reasonable and clearly within the parameters of the Rules

governing discovery.

For the reasons stated herein, the Cargill Motion [DKT #1261] should be denied in its

entirety.

Respectfully Submitted,

W.A. Drew Edmondson OBA # 2628
Attorney General

Kelly H. Burch OBA #17067

J. Trevor Hammons OBA #20234
Tina Lynn Izadi OBA #17978
Assistant Attorneys General

State of Oklahoma

313 N.E. 21% St.

Oklahoma City, OK 73105
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/s/ M. David Riggs

M. David Riggs OBA #7583
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Richard T. Garren OBA #3253

Douglas A. Wilson OBA #13128

Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641
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Tulsa, OK 74119
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James Randall Miller, OBA #6214
222 S. Kenosha
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(918) 398-6800

Frederick C. Baker
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(admitted pro hac vice)
Motley Rice, LLC

20 Church Street, 17" Floor
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Jonathan D. Orent
(admitted pro hac vice)
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Fidelma L. Fitzpatrick
Motley Rice, LLC

321 South Main Street
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Attorneys for the State of Oklahoma
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Robin S Conrad rconrad@uschamber.com
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Theresa Noble Hill  thillcourts@rhodesokla.com, mnave@rhodesokla.com
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Mark D Hopson mhopson@sidley.com, joraker@sidley.com

Kelly S Hunter Burch  fc.docket@oag.state.ok.us, kelly burch@oag.state.ok.us;
jean_burnett@oag.state.ok.us
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